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The COVID-19 pandemic required health care providers of all sizes to make drastic Related People
changes to the mode of patient care delivery. Telehealth quickly emerged as a safe

alternative to in-person patient visits, and many providers quickly transitioned to virtual
services. The pandemic-initiated expansion of telehealth was rapid and significant, but
the pandemic likely accelerated existing trends more than creating new ones. Related Capabilities
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The increased availability of telehealth has offered patients greater access levels and
types of care that would otherwise be difficult to obtain due to geography, limited
appointment availability, or affordability. Despite the increased access to care and

positive experiences with telehealth over the past year and a half, many regulatory Regulations
actions temporarily enabling the use of telehealth services have expired or will end in the  Healthcare Litigation
coming months. * Medical Devices

What does the post-COVID future hold for tele health? Health care industry leaders are
tracking the following developments:

1. Licensing

State professional licensure laws are major obstacles for telehealth providers wanting to
offer telehealth services as an option for patients who reside or are otherwise located in
other states. State laws governing the practice of medicine, nursing, social work, and
other health professions generally require the provider furnishing care to be licensed in
the state where the patient is located.

At the beginning of the pandemic, the spike in demand for virtual care led states to
quickly take action to loosen or waive professional licensure requirements. Many states
allowed out-of-state health care providers of all types to provide telehealth services to
their residents, including Hawaii, Idaho, and Vermont. States such as lllinois and
Maryland permitted telehealth practice only where a provider had a pre-existing
relationship with the patient, and others only relaxed requirements for physicians or
mental health providers, such as in Minnesota.

Post-pandemic, we expect to see continued efforts to remove licensing barriers faced by
telehealth providers. Several states have enacted the Interstate Medical Licensure
Compact or have entered into cross-border licensure waiver agreements with
neighboring states, but these waiver agreements may only apply to certain practitioners
or involve slow, costly application processes. Some states may follow the approach
taken in Florida and Georgia,

where health care providers can - "
obtain a “telemedicine license” with ;
less burdensome requirements. 5 ". - by
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Action on the federal level is also & " Y
possible. In response to COVID-19, ;‘ . '
the Centers for Medicare & .-';r

Medicaid Services (“CMS”)
temporarily waived the Medicare



https://governor.hawaii.gov/wp-content/uploads/2020/03/2003219-ATG_Executive-Order-No.-20-02-distribution-signed.pdf
https://www.cms.gov/files/document/covid-19-emergency-declaration-waivers.pdf
https://casetext.com/statute/code-of-georgia/title-43-professions-and-businesses/chapter-34-physicians-physician-assistants-and-respiratory-care/article-2-medical-malpractice-act/section-43-34-311-licensing-of-telemedicine-physicians-revocation
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&URL=0400-0499/0456/Sections/0456.47.html
https://mn.gov/governor/assets/1a.%20EO%2020-28%20Final%20Filed_tcm1055-426995.pdf
https://www.mbp.state.md.us/forms/NoticeExecOrder.pdf
https://www2.illinois.gov/Documents/ExecOrders/2020/ExecutiveOrder-2020-09.pdf
https://legislature.vermont.gov/Documents/2022/Docs/ACTS/ACT006/ACT006%20As%20Enacted.pdf
https://elitepublic.bom.idaho.gov/IBOMPortal/BOM/Procedures/board_of_medicine_proclamation_03-18-2020.pdf

requirement that providers be licensed in the state they are delivering telemedicine
services when practicing across state lines, subject to certain conditions. While this
waiver does not exempt providers from licensure requirements under state law,
subsequent action taken at the federal level may set a trend followed by state
governments.

Providers should also be aware of existing state laws permitting the practice of telehealth
across state lines when an existing patient is on vacation or attending college in another
state. For example, in Minnesota, out-of-state physicians are exempt from licensure
requirements if only providing telehealth services on an “irregular or infrequent basis” as
defined in Minn. Stat. § 147.032. And Colorado allows non-Colorado-licensed health care
providers to provide occasional services or consultation via telehealth to patients in
Colorado as long as they meet certain requirements, such as maintaining certain levels
of insurance, not maintaining an office in the state, and not informally or formally
agreeing to provide care on a regular or routine basis. See Colo. Rev. Stat. § 12-240-
107.

2. Reimbursement

Before the pandemic, reimbursement options for telehealth were limited and low
payment rates were a significant financial burden for providers seeking to provide
telehealth services. As we described in a previous blog post, CMS implemented
sweeping changes to Medicare reimbursement and coverage requirements at the start of
the COVID-19 outbreak. Dozens of new services were added to the list of telehealth
services covered by Medicare, restrictions on geography and originating sites were
removed, and payment rates for telehealth services were raised to match the rates for
the same in-person service.

On July 13, CMS released its
annual proposed rule for payments
under the Medicare Physician Fee
n Schedule, which would make many
o e B AL ) SN R temporary Medicare flexibilities for
é mental and behavioral health
services permanent. If finalized, the
rule would allow beneficiaries to
receive such telehealth services
from home, reimburse providers for audio-only services, and keep certain recently added
services on the Medicare telehealth list through December 31, 2023. The rule would
require an in-person visit within six months prior to an initial telehealth service and at
least once every six months thereafter, but CMS is seeking input on whether a different
interval may be necessary or appropriate. The agency is also soliciting comment on:

]
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¢ Whether additional documentation should be required in the patient’s medical record
to support the clinical appropriateness of audio-only telehealth;

* Whether or not audio-only telehealth for particular high-level services should be
covered; and


https://www.federalregister.gov/documents/2021/07/23/2021-14973/medicare-program-cy-2022-payment-policies-under-the-physician-fee-schedule-and-other-changes-to-part
https://www.cms.gov/newsroom/fact-sheets/medicare-telemedicine-health-care-provider-fact-sheet
https://www.cms.gov/files/document/covid-19-emergency-declaration-waivers.pdf
https://www.cms.gov/Medicare/Medicare-General-Information/Telehealth/Telehealth-Codes
https://www.cms.gov/Medicare/Medicare-General-Information/Telehealth/Telehealth-Codes
https://www.dorseyhealthlaw.com/medicare-payment-rules-changed-to-allow-broad-use-of-remote-communications-technology/

* What additional guardrails should be put in place in order to minimize concerns about
program integrity and patient safety.

Several states have passed or proposed payment parity legislation that would
permanently require insurance coverage and/or reimbursement for certain telehealth
services at a level equal to in-person visits. For example, leqgislation was recently
enacted in Oklahoma requiring payment parity for all telemedicine services. In states like
Georgia and California, laws require equal coverage for both virtual and in-person
services, but allow payers and providers to negotiate alternate payment rates. A recent
Connecticut law requires payment parity for telehealth services under its state Medicaid
program, and a Massachusetts law mandates payment parity for behavioral health
services.

3. Privacy

In response to the pandemic, the Office for Civil Rights (“OCR”) announced several
telehealth flexibilities to allow providers to care for patients remotely during the
pandemic. OCR announced it would not impose penalties on providers for
noncompliance with certain HIPAA obligations in connection with their “good faith
provision of telehealth” using any non-public communication platform, such as FaceTime
or Zoom.

Given increasing concerns about cybersecurity and privacy risks, we expect continued
discussions at the federal and state level about how to safeguard patient’s health
information while allowing continued access to telehealth services. Providers should
conduct a comprehensive risk assessment of its privacy and security protections and
vendor agreements to ensure all telehealth technologies and IT systems comply with
HIPAA standards.

Conclusion

The COVID-19 pandemic has profoundly changed the health care delivery landscape. As
emergency orders end and regulatory flexibilities expire, policymakers at the state and
national level are considering how best to regulate telehealth post-pandemic. Telehealth
services ease the burden of obtaining quality healthcare services for medically
underserved populations, including communities of color, people with disabilities, and
residents of rural areas. Telehealth also gives patients the opportunity to conveniently
obtain routine and preventative care, which could positively impact health outcomes and
improve health equity.

Dorsey attorneys are closely monitoring federal and state actions regarding telehealth.
For more information on how to navigate the existing legal landscape and prepare for
future developments, contact the authors or your regular Dorsey attorney.


https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html
https://malegislature.gov/Laws/SessionLaws/Acts/2020/Chapter260
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