
Google v. Oracle: What We Learned from Oral 
Argument
October 22, 2020 – The TMCA

by Connor J. Hansen and Stefan Szpajda

1



On October 7, 2020, the Supreme Court heard arguments in Google v. Oracle, a 

decade-long battle challenging Oracle’s claim to own copyrights in certain aspects of its 

Java software platform that Google implemented in Android phones without taking a 

license.

We’ve been tracking this case since last December, with deep dives on each of the 

questions presented to the Court: (1) whether copyright protection extends to software 

interfaces, and (2) whether, as the jury found, Google’s use of Oracle’s software 

interfaces in the context of creating a new computer program constitutes fair use. Over 

approximately ninety minutes on the record, the Justices peppered counsel with more 

than 50 questions on these topics that, on balance, signaled skepticism of Google’s 

positions on each of the issues before the Court.

Scope of Copyright Protection

Before considering the first question the Court will address, recall what this case is not 

about. The Court will not decide whether computer programs can be protected under the 

Copyright Act—that’s answered by the plain text of the Copyright Act itself, which 

confirms that they can. Instead, the question is narrower: is there a subset of computer 

code that is so functional that it cannot be protected by the Copyright Act? Google says 

yes, and puts Oracle’s declaring code in that category. But despite widespread industry 

support for Google’s position, the Court seems poised to reject this argument.

Method of Operation

Under 17 U.S.C. § 102(a), copyright protection extends to original works of authorship, 

and § 101 expressly lists computer programs among the works of authorship that can be 

protected. But, per § 102(b), copyright does not extend to “any idea, procedure, process, 

system, method of operation, concept, principle or discovery” embodied in the work. As 

we detailed in March, Google asks the Court to distinguish declaring code (i.e., the 

computer code that “declares” what the computer program will do, which Google 

alternately refers to as “software interfaces”) from implementing code (i.e., the computer 

code that actually performs the task stated in the declaring code), arguing that although 

implementing code may be protectable, declaring code is not because it is a method of 

operation. More specifically, Google takes the view that declaring code is distinguishable 

from implementing code because it is a software interface—a set of commands that 

instructs a computer what to do, not how to do it.

Google’s argument that declaring code does not warrant copyright protection is premised 

on the proposition that it is purely functional and not expressive. According to Google, 

because declaring code allows one program to efficiently communicate with another, it 

constitutes an essential building block of software development that allows different 

computer programs to seamlessly communicate with each other. In its briefing and at 

oral argument Google analogized the dispute to Baker v. Selden, a Supreme Court 

decision from 1880 holding that a copyright in a book about an improved system of book-

keeping did not entitle the author to prevent others from using the ledger system 
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