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On November 15, 2019, the Supreme Court granted cert in Google LLC v. Oracle 

America Inc. For many observers, this was a long time coming; the parties have been 

litigating the underlying case since August 2010, and from its inception Google v. Oracle 

has been closely watched by commentators, earning the epithet of “copyright lawsuit of 

the decade.” By granting cert, the Court has agreed to consider two questions, each of 

which has the potential to transform copyright law and the software industry.

This post is the first in a new series from the TMCA intended to help make sense of this 

long-running and multifaceted dispute. Over the next few months, we will publish updates 

on Google v. Oracle, reporting on developments and digging into the key issues 

implicated by the Court’s forthcoming decision.

Questions Presented

The two questions presented to the Court rest on—and have the potential to materially 

affect—several key doctrines of copyright law. Of more immediate concern to most 

people, however, Google v. Oracle risks disrupting the software industry. Per Google, if 

the Court sides with Oracle on either question, it will prevent developers from adapting 

software interfaces to build new computer programs, forcing programmers to write new 

code each time. Per Oracle, if the Court sides with Google, then innovators will no longer 

be able to protect their investments in software if it becomes popular enough that 

developers find it commercially advantageous to use it freely.

Scope of Copyright Protection

The first question before the Court is “[w]hether copyright protection extends to a 

software interface.” Notably, even the scope of this question is in dispute, with Oracle 

arguing that Google “invented for its petition” the term “software interfaces” to avoid well-

settled law that recognizes software as copyrightable. Google responds that Oracle 

misrepresents the dispute by suggesting it is about software generally, when the 

question posed to the Court is in fact narrower: whether software interfaces—i.e., what 

Google alleges are purely functional methods of operating software, as distinct from 

expressive aspects of the software itself—are copyrightable.

Fair Use

The second question is “[w]hether, as the jury found, petitioner’s use of a software 

interface in the context of creating a new computer program constitutes fair use.” Apart 

from the merits, the Court must decide whether the Federal Circuit properly revisited and 

reversed the jury’s finding of fair use. As to the merits, although fair use is determined 

based on a four-part test, here the two most important factors were the first and fourth—

i.e., the purpose and character of the use, and the effect on existing and potential 

markets.

This first factor turns on whether Google’s use of Oracle’s code in creating the Android 

platform is sufficiently “transformative” as that term is used in the fair use analysis. 
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