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On 

January 

29, the 

U.S. 

Copyright Office released Part 2 of its planned 3-part report on the legal and policy 

issues related to copyright and artificial intelligence (AI). Part 1 of the report, which was 

published in July 2024, addressed the topic of digital replicas. Part 2 now addresses 

issues related to the copyrightability of generative AI model outputs. The highly 

anticipated Part 3 is slated to address copyright infringement and fair use issues 

involving generative AI.
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Generative AI Models (Generally)

Generative AI models are machine learning models that, when given an instruction or 

request (a prompt), can generate new content such as text, images, videos, and sounds. 

Prompts are often textual, but can be other input, such as images. These models learn 

the underlying patterns and structures of their training data and use them to produce new 

data based on the prompt. Examples include Meta’s Llama models, OpenAI’s ChatGPT 

models, and Google’s Imagen 3 model. The creation of prompts themselves has 

developed into its own category of computer technology—many in the field have begun 

using generative models to develop large amounts of prompts or to develop optimized 

prompts. Due to the rising use of these generative AI models, the Copyright Office is 

publishing guidance addressing issues of copyright law uniquely applicable to AI models.

Historical Copyright Law Gives Some Guidance

The Copyright Office began Part 2 of its report by explaining how copyright law has kept 

up with changes in technology, particularly with the inventions of photography, movies, 

and video games. As technology evolves, the Copyright Office and courts must decide to 

what extent technology can be involved in works of authorship that can still claim 

copyright protection. Because technology has always been permitted to be used in 

generating copyrighted works, the Copyright Office explained that there cannot be a 

bright-line rule “that registration will be denied merely because a computer may have 

been used in some manner in creating the work.” Instead, the analysis involves a case-

specific sliding scale: “Where AI merely assists an author in the creative process, its use 

does not change the copyrightability of the output. At the other extreme, if content is 

entirely generated by AI, it cannot be protected by copyright.”

As discussed by the TMCA in the past, the U.S. Supreme Court and the Copyright Office 

have long held that authorship requires the involvement of human creativity. The crucial 

question is “whether the ‘work’ is basically one of human authorship, with the computer 

[or other device] merely being an assisting instrument, or whether the traditional 

elements of authorship in the work (literary, artistic, or musical expression or elements of 

selection, arrangement, etc.) were actually conceived and executed not by man but by a 

machine.” U.S. Copyright Office, Report to the Librarian of Congress by the Register of 

Copyrights (1965).

The Copyright Office also analogized the generative AI model issues to other topics 

already decided in the law. For example, cases involving commissioning works, where 

courts have analyzed what level of contribution is necessary to qualify as authorship, 

seem applicable. A person who merely describes to an author what the commissioned 

work should do or look like is not a joint author for purposes of the Copyright Act, 

because such contributions constitute unprotectible ideas. Likewise, a person who 

provides high-level guidance to a generative AI model would also have difficulty proving 

sole or co-authorship.

Specific Examples Provided by the Copyright Office
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The Copyright Office offered a few examples to illustrate the boundaries of copyright 

protection for material produced (at least in part) by generative AI models.

Prompts

On one end of the spectrum, prompts alone do not provide sufficient human control to 

make users of an AI system the authors of the output. “Prompts essentially function as 

instructions that convey unprotectible ideas.” The Copyright Office provided its own 

generative example to illustrate its point:

While this prompt is very descriptive, and the resulting image reflects some of the 

instructions, it does not reflect all of them (there is no “highly detailed wood”). The 

generative AI model also uses its own content to fill in gaps (the cat’s breed, clothes 

beneath the robe, human hands, etc.). The Copyright Office noted that identical prompts 
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can generate multiple different outputs, which further underscores the lack of human 

control. This reality may change as technology evolves. “There may come a time when 

prompts can sufficiently control expressive elements in AI-generated outputs to reflect 

human authorship. If further advances in technology provide users with increased control 

over those expressive elements, a different conclusion may be called for.” But for now, 

the Copyright Office’s position is clear: prompts are not copyrightable.

Expressive Inputs

Expressive inputs are inputs of copyrighted works into generative AI models with 

instructions to modify those works. For example, a human author may create a drawing, 

input that work into an AI system, and instruct the system to modify color or scale. Or a 

user could upload a copyrighted story written in the first person point of view, and instruct 

the model to re-write the story from that of a third person. These inputs are different from 

prompts because they contribute more than just an intellectual idea. The Copyright Office 

again provided its own example:
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Here, the Copyright Office appears more inclined to provide protection, though that 

protection would not cover the entire output. Instead, “copyright in this type of AI-

generated output would cover the perceptible human expression.”

Modifying or Arranging AI-Generated Content
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Finally, the Copyright Office addressed situations where a generative model is used as 

an initial step, but the author further modifies the output. The Copyright Office noted that 

whether or not such modifications rise to the minimum standard of originality, that is, 

whether the work is the product of creative choices with respect to the selection of the 

images and/or text that make up the work and the placement and arrangement of the 

images and/or text on each of the work’s pages. The copyright would extend to the 

material the human author contributed but would not extend to the underlying AI-

generated content itself.

The inclusion of elements of AI-generated content in a larger human-authored work does 

not affect the copyrightability of the larger work as a whole. “For example, a film that 

includes AI-generated special effects or background artwork is copyrightable, even if the 

AI effects and artwork separately are not.”

Key Takeaways

The key takeaways from Part 2 of the report include how the Copyright Office interprets 

the human authorship requirement as it relates to the use of models. The Copyright 

Office explained that “[c]opyright protects the original expression in a work created by a 

human author, even if the work also includes AI-generated material,” but “[c]opyright 

does not extend to purely AI-generated material, or material where there is insufficient 

human control over the expressive elements.” Whether the human interaction with the 

generative AI model is sufficient to constitute authorship should be decided on a case-by 

case basis. In the words of the Copyright Office: “prompts do not alone provide sufficient 

control.”
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