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Deferment Period Extended for PPP Borrowers
that Appeal Adverse Forgiveness Decisions

by Kirk Schuler and Kenneth Logsdon

Effective July 28, 2021, the Small Business Administration (“SBA”) announced a new Related People
interim final rule that, inter alia, extends the “deferment period” for borrowers that appeal
a final SBA loan review decision. Borrowers are able to defer paying back principal and
interest on their PPP loans during the deferment period which, prior to the new rule,
ended after the SBA issued a decision on the borrower’s loan forgiveness application.
For borrowers that appeal the SBA'’s forgiveness decision, the new rule extends the Related Capabilities
deferment period until after the SBA renders a decision on a borrower’s appeal. Thus,
the new rule may provide an additional reason for borrowers to administratively appeal
adverse forgiveness decisions.
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Background

On April 3, 2020, following the passage of the Coronavirus Aid, Relief, and Economic

Security Act (the “CARES Act”), the Paycheck Protection Program (the “PPP” or the Enforcement &
“Program”) was created to provide loans backed by the Small Business Association Corporate
(“SBA”) to help businesses keep their workforce employed during the pandemic. New Investigations

loans under the Program are no longer being advanced as of May 31, 2021.

The final loan approval statistics as reported on the SBA’s website are staggering: the
SBA has approved nearly 12 million loans totaling approximately $800 billion provided by
over 5,000 lenders through the Program. The final statistics on forgiveness, however,
are still to be determined, as there remains hundreds of billions of dollars in loans that
are still awaiting a forgiveness determination or for which forgiveness has not yet been
requested.

With the conclusion of the Program (i.e., loan applications are no longer being accepted),
borrowers are focused on applying for forgiveness. For borrowers that don’t achieve full
forgiveness, they must begin repaying their loans and possibly appealing forgiveness
decisions in which the SBA ruled a borrower was ineligible for a PPP loan in whole or in


https://www.govinfo.gov/content/pkg/FR-2021-07-30/pdf/2021-16358.pdf
https://www.sba.gov/funding-programs/loans/covid-19-relief-options/paycheck-protection-program/ppp-data

part and/or spent the loan proceeds on unauthorized uses.

Notably, if a borrower does not apply for forgiveness within 10 months after the end of
the borrower’s loan forgiveness “covered period” (which ends either 8 or 24 weeks after
the disbursement of the loan), the borrower must begin paying principal and interest on
the loan. However, if a borrower applies for forgiveness within 10 months after the end
of the borrower’s covered period, loan repayment is deferred until after the SBA has
rendered a decision on the borrower’s loan forgiveness application. This is known as the
deferment period.

The New Rule

Under the new rule, a borrower’s timely appeal of a final SBA loan review decision
extends the deferment period until the SBA’s Office of Hearings and Appeals (“OHA”)
issues a final decision on the appeal in accordance with the rules governing appeals
found at 13 CFR § 134.1201 et seq. The new rule states: “[A] borrower’s timely appeal
of a final SBA loan review decision extends the deferment period on the PPP loan until
SBA’s Office of Hearings and Appeals issues a final decision on the appeal under 13
CFR 134.1211.” PPP Appeals Deferment, 86 Fed. Reg. 40,921 (July 28, 2021) (to be
codified at 13 CFR Part 120). The reference in the new rule to section 134.1211 appears
to be a mistake, as that section deals with alternative dispute resolution. The reference
likely should have been to section 134.1213 describing initial and final decisions. See 13
CFR 134.1213(b) (“[A]n initial decision shall become the final decision of SBA 30
calendar days after its service.”).

A borrower must file an appeal within 30 days of the borrower’s receipt of the final SBA
loan review decision. 13 CFR § 134.1204. Once an appeal is filed, the administrative
record closes 45 days later by rule. /d. § 134.1206. The SBA is generally expected to
issue an initial ruling on the appeal within 45 days of the record closing. /d. § 134.1213.
Absent requests for review or reconsideration of the initial ruling, it takes another 30 days
for the initial ruling to become final. /d.

In other words, the rules governing an appeal allow 30 days within which to file an
appeal, and generally contemplate at least 120 days between the filing of an appeal and
a final decision on the appeal, thereby extending a borrower’s deferment period at least
another four to five months (assuming the appeal is unsuccessful in obtaining full
forgiveness). The appeal could, however, last much longer if the SBA files a response to
the appeal, if the parties pursue alternative dispute resolution during the appeal, if the
parties contest the contents of the administrative record, if the parties seek discovery
during the appeal, if an interlocutory appeal over a matter of privilege is pursued, or if the
court holds an oral hearing on the appeal. Id. §§ 134.1207—.1211. In addition, the
judge considering the appeal is only required to issue an initial decision “within 45
calendar days after the close of the record, as practicable,” and thus it could be much
longer than 45 days until an initial decision is rendered. /d. § 134.1213. Moreover, the
parties may request review or reconsideration of the initial decision, thereby further
delaying the final decision on appeal. /d.


https://www.law.cornell.edu/cfr/text/13/part-134/subpart-L

In the interim final rule, the SBA explained that it extended the deferment period because
it believed “continued deferment is in the best interest of the borrower,” and in order to
avoid the “potential administrative burden” of refunding borrower payments previously
made and the processing of forgiveness payments in the event a borrower’s appeal is
successful. PPP Appeals Deferment, 86 Fed. Reg. at 40,924-25.

Conclusion

Fortunately, with this new rule, borrowers are no longer required to repay their loans
upon notification that they did not receive full forgiveness. Instead, borrowers may
appeal the decision denying them forgiveness and extend the deferment period during
the pendency of their appeal. Borrowers faced with an adverse decision on their loan
forgiveness application should take this into consideration when determining whether to
appeal the decision. Even if their appeal is unsuccessful, borrowers may delay payment
of principal and interest for the time period of the appeal, which could be many months.
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