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The Beginning

Crypto assets were initially “off the grid,” and many early proponents celebrated the 

promise of their regulatory independence. While conventional assets were governed by a 

virtual alphabet soup of federal and state regulations, the new crypto assets were 

different. Tied to a new technology called blockchain, crypto assets offered a different 

approach to making profits and selling interests. The allure lay in part in the simplicity. 

Skip the Securities and Exchange Commission (SEC) registration process and all that 

complex paperwork; use a simple, brief “White Paper”; raise the necessary capital; use a 

smart contract instead of a complex agreement. All new; all simple; all linked to new 

technology.

Interest exploded and the public was fascinated, even if they did not quite understand. It 

seemed everyone wanted to get on the bandwagon. Headlines were everywhere. Values 

gyrated up and down at light speed, occasionally making massive winners and losers in 

mere moments. It was only a matter of time before the U.S. regulators would step in to 

regulate this new class of assets.

The Regulators

Regulators were drawn to speculate about the new asset class from the early days, 

noting concerns such as consumer protection, market stability, and safety and 

soundness. The Federal Deposit Insurance Corporation (FDIC), Department of Treasury 

(Treasury), SEC, Commodity Futures Trading Commission (CFTC) and Financial Crimes 

Enforcement Network (FinCEN) expressed interest to varying degrees in recent years.1 

For example,

 The SEC investigated, declaring some crypto assets to be unregistered securities;2

 The CFTC concluded crypto coins were a commodity subject to its jurisdiction;3 and

 FinCEN determined that there were AML questions.4
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In response, the industry players developing and investing in crypto assets frequently 

asserted that the traditional regulatory schemes did not apply.5 While those working in 

the new space often lost suits brought by regulators such as the SEC, it failed to dull the 

public’s keen interest and crypto holdings experienced exponential growth.

Today the debate continues about the use, risks, and validity of crypto assets, but key 

regulators have recently begun to signal an intent to regulate these assets. Virtually 

every federal regulator is discussing crypto as a new asset class. For example:

 The Federal Reserve recently released research examining the possible benefits of a 
digital currency;6

 Treasury has issued statements regarding the risks involved with this asset class;7

 FinCEN is issuing new AML regulations;8

 SEC Chair Gensler has discussed the need for new legislation;9 and

 A number of states have pending legislation regarding crypto assets.10

However, a unified approach had failed to emerge from the fray, leaving many to wonder 

which agencies would ultimately be empowered to regulate the crypto market and how 

eventual rulemaking could help or hurt the industry.

A New Sheriff

Now a new sheriff has emerged – President Biden.  On March 9, 2022, he signed an 

executive order to ensure the responsible development of digital assets (the “Order”).11 

The Order, for the first time, outlines a “whole-of-government” approach to address the 

risks and benefits of digital assets. As outlined in the Order, the basic building blocks are:

 consumer and investor protection;

 financial stability;

 responsible finance and inclusion;

 U.S. leadership in global finance; and

 responsible innovation.

The Order calls for measures to:1) develop policy recommendations; 2) protect U.S. 

global financial stability and mitigate risk; 3) mitigate illicit finance; 4) promote U.S. 

leadership in tech and economic competitiveness with the Commerce Department 

working  across the government to drive services; 5) promote equitable access to safe 

and affordable financial services; 6) direct the Treasury Secretary, working with others, to 

develop a report to support tech advances and ensure responsible development and use 

of this new asset class; and 7) explore a U.S. central bank digital currency. The Biden 

administration will align U.S. and international interests, according to the Order.

The Future

President Biden’s landmark Order adds a new and urgent momentum to the previously 

measured and deliberate exploration of crypto assets by the regulators. Now crypto is 

being given a seat at the table and viewed as a partner to help drive U.S. international 

economic leadership. While there have always been issues and challenges from others, 
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the U.S. has long been an international economic leader and its currency is the reserve 

currency of the world. President Biden’s Executive Order is designed to help maintain 

that leadership and navigate the constant challenges to that position. No doubt the 

outcome of this battle will have a huge international impact.

*       *       *

As the regulation of crypto assets continues to evolve, Dorsey attorneys are available to 

assist in obtaining clarifications from U.S. regulators for our clients. If you have any 

questions regarding this eUpdate, please contact the attorneys profiled below.

To read crypto-related articles that Tom Gorman has written, please see below.

 Crypto, Tech and Slow Evolution Forward  

 Crypto and the Regulators: Will the Revolution Get Rules?  

 How To Get Your Crypto Currency Offering Enjoined  
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Involving Convertible Virtual Currencies (FIN-2019-G001) (May 9, 2019) (available at: 

https://www.fincen.gov/sites/default/files/2019-05/FinCEN%20Guidance%20CVC%20FIN
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Cryptocurrency Investment Scams (Nov. 18, 2021) (available at: 
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3 CFTC’s Written Statement to the CFTC Global Markets Advisory Committee (Oct. 9, 

2014) (available at: https://www.cftc.gov/sites/default/files/idc/groups/public/@aboutcftc/
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https://www.fool.com/the-ascent/cryptocurrency/articles/do-we-need-more-crypto-
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(Jan. 20, 2022) (available at: 
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Laundering, Terrorist Financing, and Proliferation Financing (Mar. 1, 2022) (available at: 
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services-and-commerce/cryptocurrency-2022-legislation.aspx) (last accessed: Mar. 15, 

2022) (summarizing legislation pending in 31 states and Puerto Rico as of Feb. 2022).
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